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INTRODUCTION

1. Japan is party to eight of the nine core international human rights treaties, for which it
should be commended.! This includes the International Covenant on Civil and Political
Rights (ICCPR) and, in line with the ICCPR’s protection of the right to life and the
prohibition against inhuman punishment, this Stakeholder Report focuses upon capital
punishment.

2. We make recommendations to the Government of Japan on this key issue, implementation
of which would also see Japan moving towards achieving Sustainable Development Goal
16 which aims for peaceful and inclusive societies, access to justice for all and effective,
accountable and inclusive institutions at all levels.

3. We urge Japan to make practical commitments in the fourth cycle of the UPR for the
abolition of this punishment. As an initial step, we call for the suspension of the capital
judicial process through the initiation of an official moratorium on the death penalty. This
will enable the government to make a positive commitment towards domestic de jure
abolition.

A. Japan and International Law on the Death Penalty

4. Whilst the Japanese Constitution does not explicitly provide for capital punishment,
Article 31 says that “[n]o person shall be deprived of life or liberty...except according to
procedure established by law.” The Penal Code of Japan® states that a death sentence can
be handed down for multiple offences, including conduct which contravenes the evolving
jurisprudence on the ‘most serious crimes’ under international law.* This includes capital
offences that do not result in death, including arson, causing a flood leading to damage,
and detonating an explosive.’

5. In practice, the punishment is reserved for cases of murder,® with the Supreme Court of
Japan confirming in its landmark Nagayama ruling that the death penalty should be used
in “extremely heinous cases.”” Executions are carried out by hanging.® Japan does not use
the mandatory death penalty, which is a positive step towards the restriction and ultimate
abolition of capital punishment.

6. In December 2021, Japan resumed executions after a two-year hiatus, executing three
people by hanging.’ It was estimated that, as of 2021, there were 117 people on Japan’s
death row,!? with three people sentenced to death in 2021.!! Up to date figures for 2022
are yet to be released at the time of submission.

International Law Promoting the Restriction and Abolition of the Death Penalty

7. The United Nations’ framework for regulating the application of the death penalty
comprises a corpus of international human rights law and jurisprudence. Of particular
relevance are Articles 6, 7, and 14 ICCPR,'? its Second Optional Protocol,'* the ECOSOC
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10.

11.

Safeguards Guaranteeing Protection of the Rights of Those Facing the Death Penalty
(ECOSOC Safeguards),'* the Secretary General’s quinquennial reporting, '’ the Secretary
General’s Question on the Death Penalty,'® and the Human Rights Committee’s
decisions.!” Other relevant treaties include the Convention Against Torture and Other
Cruel, Inhuman and Degrading Treatment or Punishment'® and the Convention on the
Rights of the Child.!” Article 19 of the Constitution of Japan provides that “treaties
concluded by Japan and established laws of nations shall be faithfully observed.”?°

The General Comment on the Right to Life?! provides an interpretive lens on the death
penalty and concerning ICCPR Article 6(6), which states, ‘[n]othing in this article shall be
invoked to delay or to prevent the abolition of capital punishment,’ it:

reaffirms the position that States parties that are not yet totally abolitionist
should be on an irrevocable path towards complete eradication of the death
penalty, de facto and de jure, in the foreseeable future. The death penalty
cannot be reconciled with full respect for the right to life, and abolition of
the death penalty is both desirable [...] and necessary for the enhancement
of human dignity and progressive development of human rights.??

Furthermore, there has been a consistent increase in state signatures solidifying a global
position against this punishment as seen in the UN General Assembly’s biennial resolution
to impose a global moratorium on the use of the death penalty. The eighth and most recent
iteration, passed on 16 December 2020, had a total of 123 votes in favour with 38 votes
against and 24 abstentions. Japan has voted against all such resolutions to date.?}

Conversely, Japan’s voting record is reflected in its absence as a signatory to the Joint
Permanent Missions’ most recent note verbale of dissociation, which records a formal
objection to the Secretary General of the United Nations on the attempt to create a global
moratorium on the death penalty.?* The absence from the note verbale provides the
platform for Japan to signal its support for a global moratorium in the forthcoming
resolution.

Implementation of Recommendations from Cycle Three in 2017

Japan received 217 recommendations in the Third Cycle of which 145 were accepted and
72 were noted.? A total of 23 recommendations focused on the death penalty, with another
5 focusing on prison conditions generally, yet none of these recommendations were
accepted.?® This is disappointing and we strongly urge the Government of Japan to
consider accepting or partially accepting the capital punishment recommendations it
receives in Cycle Four.

Recommendations concerning Japan’s Adoption of International Law

12.

Slovenia (para 161.3), Argentina (para 161.4), Montenegro, Spain, Sweden, Togo (para
161.5), Croatia, Germany (para 161.6), Mongolia (para 161.7), Uruguay (para 161.8),
and Guatemala (para 161.9) recommended that Japan should ratify the Second Optional
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Protocol to the ICCPR. These were all noted, with the government stating that “each
sovereign country should be allowed to make decisions on the issue of the death penalty
independently.”” Japan has not indicated any change to its position.

Recommendations concerning Abolition

13.

14.

A number of States recommended a moratorium on the death penalty with a view to
abolition. This included Cyprus, Italy (para 161.95), Republic of Moldova (para 161.96),
Norway, Rwanda (para 161.97), Bolivian Republic of Venezuela (para 161.98), New
Zealand, France, Mexico (para 161.99), Iceland, Belgium, Sweden, Finland, Spain,
Brazil, Netherlands, Denmark, Australia (para 161.100), and United Kingdom (para
161.101). Timor-Leste (para 161.102), Liechtenstein (para 161.103), Colombia (para
161.104), Paraguay, Portugal (para 161.105) and Panama (para 161.106) recommended
the abolition of the death penalty. Japan noted all of these recommendations and continues
to support the retention of capital punishment.

Whilst such recommendations are welcomed, it is crucial that they remain specific and
measurable in order to assess the level of implementation. Broad recommendations, whilst
easy to accept, lack any impetus to bring about real change.?® It is recommended that
States adopt a SMART approach to recommendations as recognised by UPRinfo.?° This
would help Japan to initiate an incremental approach to reducing the scope of the
punishment and map out the process for abolition.

Recommendations concerning Specific Aspects of Japan’s Death Penalty

15.

16.

Other recommendations were more specific, focusing on distinct issues related to Japan’s
capital system. Switzerland (para 161.107) asked Japan to “[i]ntroduce a system of
mandatory appeal” in death penalty cases, and France (161.108) suggested that, in order
to protect the rights of those sentenced to death, Japan should guarantee the right to an
appeal and suspend death sentences for those appealing for a retrial. Japan noted both
recommendations, stating that “a defendant has the right to appeal and the death penalty
would not be carried out until the sentence becomes final and binding,” but that it would
be “inappropriate” to suspend death sentences based upon appeals for a retrial*° Japan
continues to take this approach, as two of the three men executed in 2019 had pending
petitions for a retrial at the time of their executions.®! This is a clear violation of
international norms, in particular the ECOSOC Safeguards,*? and is something that should
be raised by Member States in Cycle Four.

Austria (161.109) recommended that Japan should “[d]esignate an official body for a
comprehensive review...to promote an informed debate on the death penalty.” Similarly,
Canada (para 161.110) asked Japan to “engage in public debate about the future use of
the death penalty.” Both recommendations were noted, with the government stating that
“[t]he majority of Japanese people consider the death penalty to be unavoidable in the case
of extremely heinous crimes.”*3 Whilst a 2020 poll carried out by the Japanese government
found that over 80% of the 3000 people polled supported capital punishment,** the results
of Andreescu’s & Hughes’ study “suggest that the public support for capital punishment
in Japan is not as extensive as government-sponsored public opinion polls tend to show.”3?
Moreover, Muramatsu et. al.’s study confirmed that “neither death sentences nor



executions deter homicide or robbery-homicide” in Japan.*® As such, opening up a wider
public debate on the future of the death penalty in Japan would be beneficial, allowing a
wider group of Japanese citizens to provide their opinions.

Recommendations on Prison Conditions and Solitary Confinement

17. Whilst not solely focused on the death penalty, numerous countries recommended that
Japan should improve prison conditions, which includes death row. Spain (161.111),
Zambia (161.113) and Denmark (161.115) recommended that prison conditions must be
improved in line with international standards, including the United Nations’ Standard
Minimum Rules for the Treatment of Prisoners (the Nelson Mandela Rules).>’” Sweden
(para 161.112) and Canada (para 161.114) made specific points about what must be
improved, with both noting the requirement for improved medical and dental care,
appropriate provisions for both winter and summer temperatures, and improved nutrition.

18. Japan noted all recommendations related to prison conditions, pointing to its statement
during the interactive dialogue that Japan has made “progress in improving prison
conditions, including medical care and heating and cooling, and indicated that inmates
sentenced to death were treated in appropriate conditions.”*® Information reported about
death rows across Japan discredits this, instead suggesting that the conditions on death row
constitute cruel, inhuman and degrading treatment, contrary to Article 7 ICCPR and the
Nelson Mandela Rules.

19. The Cornell Center on the Death Penalty Worldwide reports that those on death row in
Japan are housed in “cells of about 8 square meters...[and a]ttorneys and relatives are
virtually the only people who can visit or correspond” with them.? They are not allowed
to watch television or listen to the radio, and their “reading material is controlled.”*® People
on death row in Japan are also kept in solitary confinement, and “[f]Jrom waking to the
evening inspection, they may not speak, make any noise, walk around their cell or look
around.”! Panama’s (para 161.106) recommendation to abolish the death penalty also
asked Japan to “modify the penitentiary regulations to strictly limit solitary confinement.”
This is line with the UN Human Rights Committee’s recommendation to Japan in 2014, to
avoid “imposing solitary confinement on death row prisoners except in the most
exceptional circumstances and for strictly limited periods.”*?

C. Further Points for Japan to Consider

Secrecy of Capital Punishment in Japan

20. People on death row in Japan are not advised of their execution date until the morning of
their execution. This is a violation of the Convention Against Torture and the prohibition
of cruel, inhuman or degrading treatment as set out in Article 7 ICCPR. The secrecy
surrounding the execution date also extends to the person’s family, as “[t]heir families are
usually notified about the execution only after it has taken place.”*? The Committee on
Torture has confirmed that “refusing to provide convicted persons and family members
advance notice of the date and time of the execution is a clear human rights violation,”**



21.

22.

and the UN Secretary General’s 2021 Report on the Question of the Death Penalty made
clear that transparency within capital punishment is essential.**

Multiple UN bodies have asked Japan to prohibit this practice, for example, in 2014, the
UN Human Rights Committee recommended that Japan should “[e]nsure that the death
row regime does not amount to cruel, inhuman or degrading treatment or punishment by
giving reasonable advance notice of the scheduled date and time of execution to death row
inmates and their families.”*® Such recommendations have not been implemented and, in
November 2021, two of the three men facing execution sued the government, stating that
this practice was “illegal” and “inhumane.”’ However, both men were executed the
following month without timely notice of their execution date.

Japan’s reasoning for continuing this practice is that, if they found out about their
execution date in advance, it “would impair the emotional stability of the inmate who will
be executed.”*® However, findings from “[a] survey conducted among death row inmates
in December 2012 reported that a majority of prisoners wanted to be notified of their
execution in advance.”*® Whilst Japan retains the death penalty, this practice must be
halted and people on death row, as well as their families and legal teams, must be provided
with timely notice of an execution date.

Adopting the UPR Recommendations to Enable the People of Japan to Benefit from Advances
in Effective Penology

23.

24.

25.

The right to benefit from scientific advancement should also apply to the progress in social
science research on the death penalty. The Universal Declaration of Human Rights, Article
27, states, “[e]veryone has the right freely to participate in the cultural life of the
community, to enjoy the arts and to share in scientific advancement and its benefits,”°
and the ICESCR article 15 (1)(b) recognises the right of everyone, “[t]o enjoy the benefits
of scientific progress and its applications.”

Roger Hood and Carolyn Hoyle have produced the leading social science and
criminological investigations into the death penalty worldwide and have concluded:

[t]hose who favour capital punishment ‘in principle’ have been faced with
yet more convincing evidence of the abuses, discrimination, mistakes, and
inhumanity that appear inevitably to accompany it in practice. Some of them
have set out on the quest to find the key to a ‘perfect’ system in which no
mistakes or injustices will occur. In our view, this quest is chimerical.>!

Social science investigations now demonstrate that reflecting appropriate government
means that whilst capital punishment could be created within a legitimate parliamentary
process,> it is now clear that the application of the death penalty renders an illegitimate
and inhumane outcome.’® Abolition in Japan would enable the people of the country to
benefit from the advancement of the leading social scientific research on punishment
policies.



The Universal Periodic Review Recommendations and the Contribution to the Sustainable
Development Goals

26.

27.

28.

D.

Japan should consider accepting and implementing the UPR recommendations as an
expression of mutual reinforcement of the government’s commitment to promoting the
Sustainable Development Goals.>* The human rights values expressed in both the UPR
and the SDGs can be woven together to promote policy coherence.>?

SDG 16 provides for “Strong Institutions and Access to Justice and Build Effective
Institutions,” but the application of the death penalty is inconsistent with this goal.
Specifically, SDG 16.1 aims to reduce death rates, promote equal access to justice, and
“protect fundamental freedoms,” and to further this, SDG 16.A.1 identifies the importance
of relevant national institutions, for building capacity at all levels, to prevent violence and
combat terrorism and crime.

The use of the death penalty does not signal legitimate strength in institutions, but renders
counterproductive and inhumane consequences, including a brutalising effect upon
society. The death penalty is antithetical to strong institutional processes for the fostering
of the human dignity of the people of Japan.

Recommendations

We recommend the Government of Japan to:

1.

ii.

iil.

1v.

V1.

Vii.

Viil.

Uphold and enforce its international obligations to safeguard the right to life, pursuant
to Articles 6, 7 and 14 of the ICCPR.

Whilst the death penalty continues to be retained by Japan, ensure it complies with the
‘most serious crimes’ principle, under Article 6 ICCPR, restricting punishment to
crimes of intentional killing only.

Ratify the Second Optional Protocol to the ICCPR aiming at the abolition of the death
penalty.

Put in place a de facto moratorium, with a view to abolition, within the next three years.
Affirm its commitment to SDG 16 on access to justice and strong institutions through
its support at the next biennial vote on the UNGA Resolution on the moratorium on the
use of the death penalty.

Whilst retaining the death penalty, do not execute any person who has appeals pending,
including appeals for retrials, in line with ECOSOC Safeguard Number 8.

Provide the platform for a comprehensive and inclusive public debate on the future of
the death penalty in Japan, allowing a group of people that is representative of all
Japanese citizens to share their opinions.

Prohibit the practice of informing people on death row of their execution date on the
morning of their execution. Provide those on death row, their families, and their legal
teams with sufficient notice of the execution date, in line with international human
rights protections, allowing appropriate appeals to be filed and adjudicated upon.
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